AominicmpamueHe npaso i adminicmpamueHuii npouec, iHopmayitine npaso

ITY3UPHA H. C,,

KaHJU/1aT IOPUIUYHUX HaYK,

JIOLEHT Kadeapy TPYIOBOTO MpaBa,
aJIMIHICTPATUBHOTO TIpaBa Ta MPOIECy
(HasuanvHo-nayxkosuil incmumym npasa

i coyianvhux mexnonoeiu Yepuiziecbkoeo
HAyiOHALHO20 MEXHOL02IUHO20 YHIgepCUmeniy)

VIIK 343.8:342.534.072.2:342.7(477)

NEPCIIEKTUBA CTBOPEHHS IHCTUTYTY
HNEHITEHHIAPHUX OMBY/JICMAHIB B YKPAIHI

CrarTs NpUCBsiYEHA EPCIEKTUBI CTBOPEHHS IHCTUTYTY IEHITEHIIapHUX OMOY/ICMaHIB B
Vkpaini. Y nyOumikamii po3nissHyTO MUTaHHS HEOOXITHOCTI Ta MEepeyMOBH 3alpOBa/KCHHS
HOBOT'O MEXaHi3My 3aXHCTYy IPaB 3aCy/DKEHHX, 30KpeMa 1HCTUTYTY IMEHITEHI[IapHOrO OMOY/I-
cMaHa.

Kniouoei cnosa: nenimenyiapnuti omOyocman, opeanu 1 yemanosu GUKOHAHHS NHOKAPAHb,
3acy0dceHull.

CraTbst OCBSIIIECHA MIEPCIIEKTHBE CO3JaHMUs HHCTUTYTA IEHUTEHIIMAPHBIX OMOYZICMEHOB B
VYkpaune. B myOnukannu paccMOTPEHBI BOIPOCHI HEOOXOMMOCTH U MPEAIOCHIIKH BBEICHUS
HOBOI'0 MEXaHM3Ma 3alUThl IPaB OCYX/IEHHbBIX, B YACTHOCTH MHCTUTYTa NEHUTCHLIUAPHOTO
oMOy/IcMeHa.

Knioueswie cnosa: nenumenyuapnuiii oMoyocmMeH, opeansl U y4pertcoenus UCHOIHeHUs Ha-
KA3aHUU, 0CYHCOEHHDBLIL.

The article is devoted to the perspective of creation of the institute of penitentiary ombuds-
men in Ukraine. The questions of necessity and prerequisite of introduction of a new mecha-
nism of protection of rights of the convictedare considered in the publication, in particular, the
institute of a penitentiary ombudsman.
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Beryn. BipnosinHo n0 cr. 1 3akony Ykpainu «IIpo YnosHoBaxeHoro BepxoBHoi Pagu Ykpainu 3
IIpaB JIIOAUHUY» [apJIaMEHTChKUM KOHTPOJIb 32 H0AEPKaHHAM KOHCTUTYLIMHUX MIpaB 1 CBOOO JIIOAUHHU 1 IPo-
MaJISHUHA Ta 3aXHCT MPaB KOXKHOTO HAa TEPUTOPii YKpaiHu il y Mexkax 11 FOPUCIAMKINT Ha TOCTIiifHIA OCHOBI
3ailicHI0e YoBHOBaxkeHMi BepxoBHoi Pamu Vipainu 3 npas nroaunu [1]. Cdeporo 3acTocyBaHHS 3a3Haue-
HOro 3aKoHy € BiIHOCHHHU, 1110 BUHUKAIOTH MiJl 4yac peanizalii npas i cBoOO/ JIOAUHYU Ta IPOMAISHIHA MiXK
IPOMAaJSIHUHOM YKpaiHH, He3aJIeKHO BiJ Miclsl Horo nepeOyBaHHs, iHO3EMIIEM YH 0CO00I0 0e3 rpoMajisiH-
CTBa, SIKi epeOyBarOTh Ha TEPUTOPIi YKpaiHH, 1 OpraHamMu JIep:KaBHOI BIIaJId, OpraHaMU MiCLIEBOT'O CaMOBPSI-
JlyBaHH Ta iX OCaJ0BUMH 1 CIy>KOOBUMH 0COOaMHU.

[enitenmiapHa chepa AepiKaBH € OAHIEI0 3 HAWOUIBIIT Yy TIUBUX Y TTUTAHHSIX 3aXUCTY MPaB OCi0, sKi
BinOyBalOTh MOKapaHHs, a TAKOXK 1HIIMX Cy0’€KTIiB MPOLECY BUKOHAHHS Ta BiIOyBaHHS MTOKapaHb. [HCTUTYTH
HEHITEHIIapHUX OMOY/ICMaHIB IOBUHHI CTaTH CKJIaJOBOI0 MEXaHI3My HaJaroJKEHHs JI1aJlory MiK iHCTHTY-
TaMH TPOMaISTHCHKOTO CYCIIJIbCTBA Ta CHCTEMOIO BUKOHAHHS TIOKapaHb Jiep)kaBH. Takuid iHCTHTYT MOBUHEH
HOE€THYBATH 3acay KOHTPOJIIO 13 3acaJjaMu B3a€MOiI.

ITuranHaMm naisuibHOCTI oMOyiacMaHa B YkpaiHi (30Kpema 1 CIeliaai3o0BaHOro) HMPUCBATHIM Ipalli
Taki BueHi, sak: B.b. bapuyk, JI.B. Tomsk, 1.O. JlinkoBceka, K.O. 3akomopna, H.I. Kapmauosa, JI.M. Ko-
Basib, O.0. Maiinannuk, O.B. Mapuensik, H.C. Haynik, .M. Henos, O.I1. [Tonomapsosa, C.I". TIpuxonasko,
I.B. Cipa, A.O. Tkaxiu Ta inmm. [IpoTe mo0 MUTaHk OpraHi3aliiHO-MPaBOBUX 3acajl TisUTbHOCTI MEHITEH-
HiapHOro oMOy/icMaHa B YKpaiHi HayKOBI po3p0o0OKM HHHI BiJICYTHI, 110 pOOUTH JTOCIIPKCHHS aKTyaJIbHUM B
YMOBaX CbOTOJICHHSI.

IMocranoBka 3aBaaHHsi. MeTOIO CTATTi € aHaJi3 Cy4aCHOTO MEXaHI3My 3aXHCTY IpaB 3aCyKEHHUX
oMOyZicMaHOM YKpaiHU Ta NMEPCIeKTHBU CTBOPEHHS IHCTUTYTY MEHITCHIIapHUX OMOY/ICMaHiB B YKpaiHi.

Pe3yabrarn pociigskedHs. COpusiHHS PO3BUTKY I'POMaJITHCHKOIO CYCIIJIbCTBA € OJHIEI0 3 HalBaX-
JIUBIIINX YMOB CTAHOBJICHHSI YKpaiHU SIK JIEMOKpPATHYHOT, TPABOBOI 1 collialibHOI JiepkaBu. [le Hacammiepesn
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nepen0adae Hajlaro/UkeHHs e()eKTUBHOI B3a€MOJil OpraHiB BUKOHABYOI BJIAJU 3 IHCTUTYTaMU IPOMaJSH-
CBHKOTO CYCIIBCTBA, 1[0 MOBUHHA 0a3yBaTHCS Ha MapTHEPCTBI, B3a€MO3AIiKaBICHOCTI B JOCSTHEHHI IIiJIeH,
OB sI3aHUX 13 TPOLIECOM JIEMOKpaTHu3allii BCiX cep Aep:KaBHOTO yNpaBIiHHS 1 CYCHIJIBHOTO YKUTTS, COLIi-
QIIbHO-€KOHOMIYHUM Ta JlyXOBHHM IIPOIPECOM, BCEOIUHUM 3a0e3IeueHHSIM 3aXUCTy MpaB 1 CBOOO JHOIUHU
Ta rpOMaJsTHUHA.

EdexTuBHICTH Cy4acHOT AisTTLHOCTI OPraHiB Ta YCTAaHOB BUKOHAHHSI TOKAPaHb BUMIPIOETHCS HE TiJb-
KU 3MEHILEHHSAM PELUIUBY, aje I MOAaNbIIO IyMaHI3ali€l0 caMOro MpoLecy BUKOHAHHS Ta BigOyBaHHS
KPUMIHAJIBHUAX TOKapaHb, 3allPOBAKCHHS HOBITHIX YNPaBIIHCHKUX TEXHOJOTIH, MEIaroriYHuX MPHHOMIB
po0oTH 13 3aCyPKeHUMH, MOMIIIIEHHAM MaTtepiaabHoi 6a3u Tomo. Takuii cTaH CBIAYMUTH PO OE3yMOBHY aK-
TYaJIbHICTh AISJILHOCTI 111010 3a0€e31eYeHHs ITPaB 3aCy/PKEHUX Ta BUKOPiHEHHS raHeOHHX MPOSIBIB IPABOBOTO
CBaBLILIS 3 OOKY MEPCOHAY, HACUIIBCTBA, KOPYIILIIi.

[onstTs npas, cBOOO/ Ta IHTEPECIB IIOAUHH, IX TapPAaHTOBAHICTh HE € PIBHO3HAYHUMHU SIK Ha Pi3HUX
ICTOPHYHUX €Tanax PO3BUTKY CYCILIbCTBA Ta JEPKaBU, TaK 1 B PI3HUX KpaiHax cydyacHoro cBiTy. LI HepiB-
HO3HAYHICTh 3aJIKHUTh HE TUILKU BiJl MOJITUYHOT, PABOBOI CHCTEMH, EKOHOMIYHOTO PiBHSI, PO3BHUTKY TIpa-
BOBO{ KyJIBTypH JepskaBy. Bee 1ie 00’ €KTUBHO 3yMOBJICHHUH HACIIZOK, a IPUUUHOI0, PYLUIIHHIM (HaKTOPOM €
cucTeMa LIIHHOCTeH|, cucTeMa IpiopUTETiB Hallll, Hapoxy, AepxkaBu. Taka cucTeMa, CBOEIO UEProto, 3aJIEKHUTh
BiJl HASIBHOCTI CIUJILHOTO IHTEpECY, 3MaTHOrO 00 €IHATH HAIliI0, HAapol, JaepxkaBy. OTike, piBeHb PO3BHUTKY,
CTyMiHb FAPAHTOBAHOCTI [IPaB, CBOOO/ Ta IHTEPECIB JIIOMUHU B KOHKPETHIHN KpaiHi 3aJIeKUTh BiJl pO3BUTKY 11
CHCTEMHU IIPIOPHUTETIB, SIKYy 3yMOBIIIO€ PiBEHb KOHCOJIIIOBAHOCTI CYCIiIbCTBA [2, ¢. 299].

Kouctutymist Ykpainu, 3acCHOBaHa Ha BU3HAHHI MpaB i CBOOOJ 0COOH HAMBHIIION IIHHICTIO, TAKOXK 3a-
Kpiluia, 10 [IpaBa i cCBOOOM JIFOAUHU € HEBiIuyxyBaHUMHU 1 HenopymHuMH (cT. 21 Koncrurynii Ykpainn),
BOHH TapaHTYIOThCS 1 HE MOXKYTh OyTH ckacoBaHi (cT. 22 OcHOBHOTO 3akoHy YKpaiHH), a eprKaBa BilIOBigae
Tiepet JTIFOAMHOKO 33 CBOKO JIisUIbHICTh, TOMY YTBEP/UKCHHS Ta 3a0€3MeYeHHSI TPaB 1 CBOOO/I JIFOIMHM € TOJIOBHUM
000B’s13x0M neprkaBu. Ct. 63 Koncrutyuii Ykpainu nependagae, 1110 3acy/pKeHHH Mae BCl IpaBa JIOIMHH 1 rpo-
MaJSIHUHA, 32 BUHATKOM OOMEXEHb, SIKi BU3HAYEH] 3aKOHOM 1 BCTaHOBJIEHI BUPOKOM cyay [3].

O.A. JlykaioBa 3a3Hayae, 1110 3aKPIIJICHHS TOTO YH 1HIIOTO Cy0’ €KTHBHOTO IpaBa B 3aKOHO/ABCTBI
[MOBMHHO O3HAYaTu peasibHy MOXJIMBICTh 1H/IMBIIA BUIBHO KOPUCTYBATUCS IEBHUM OJIaroM, YMHUTH TI€BHI JIii
B MeXax i B MOPSJIKY, 3a3HAUYCHUX Y 3aKoHi [4, c. 95]. 3rifHO 3 TaKUM TBEPUKEHHSM, 3aCy/KEHi, SIK 1 rpoMa-
IsiHH (OJJHAK 31 CIEliajJbHUM CTaTyCcoOM), MalOTh MEBHI TpaBa, a BiIMOBIHO, IEPCOHANl YCTAHOB Ta OPraHiB
BUKOHAHHS TIOKapaHb HAIIICHUH 000B’I3KaMH 1[0/I0 OTPUMAHHS Ta peai3allil TakuxX Mpas.

Oco06nuBHl TIPABOBUI CTATyC 3acyKeHHX repeadauycHuii KpuMiHAIbHO-BUKOHABYUM KOJIECKCOM
VYkpainu. 3okpema cT. 8§ KpuMiHambHO-BUKOHABUOTO KOZAEKCY YKpaiHM mependadae, 10 3aCyKEHI MaroTh
paBo:

— Ha OTpUMaHHs iH(pOpMAILIiTl TPo cBOT MpaBa i 000B’A3KH, MOPSIOK YMOBU BUKOHAHHSI Ta BiZ0OyBaHHS
HPU3HAYCHOTO CYIOM ITOKAPAHHS;

— Ha I'yMaHHe CTaBJIEHH: JI0 ce0e 1 Ha 1oBary IiJJHOCTI, BIaCTUBIH Ir0ACHKIH 0cOOHCTOCTI;

— 3BEpTATHUCS, BIIMOBITHO /10 3aKOHO/IABCTBA, 3 MPOIO3UIIISIMHU, 3asIBaMH 1 CKapramu J10 aMiHicTpartii
OprasiB 1 yCTaHOB BUKOHAHHS IIOKapaHb, iX BUIUX OPraHiB, a TAKOX 10 YHOBHOBaxkeHOro BepxosHoi Panu
Vkpainu 3 npas JIIOIUHU, €EBPOIEHCHKOTO CYY 3 TPaB JIFOIMHU, & TAKOXK 1HIIUX BIAMOBITHAX OPraHiB Mi>KHA-
POIHUX OpTraHi3alliii, YWieHOM a0 yYaCHUKOM SIKHUX € YKpaiHa, 10 YITOBHOBOKCHUX 0CI10 TaKUX MIXKHAPOIHUX
oprasizatiii, cyzy, opraHiB IpoKypaTypu, iHIINX OpTraHiB A€PXKABHOI BIIa 1, OPraHiB MiCLIEBOIO CaMOBPSILY-
BaHHSA ¥ 00’ €THAaHb TPOMAJISH;

— JIaBaTH MOSICHEHHS 1 BECTH JINCTYBAHHS, & TAKOK 3BEPTATUCS 13 IPOTIO3UIIISIMH, 3aIBaMH 1 CKapramu
pizHOIO MOBOIO. Binnosini 3acyaKeHUM Jal0ThCsl MOBOIO 3BEpHEHHS. Y pasi BiJCYyTHOCTI MOXIIMBOCTI AaTH
BIJITIOBi/Tb MOBOIO 3BEpHEHHSI BOHA JIA€THCSI YKPAiHCHKOIO MOBOIO 3 TIEPEKIIaJOM Bi/IMOBIl Ha MOBY 3BEPHEH-
HSI, SIKMH 3a0e31edyeThesi OpraHoM abo yCTaHOBOIO BUKOHAHHS IIOKapaHb;

— Ha OXOpPOHY 30pOB’sl B 00CsI31, BcTaHOBIeHOMY OCHOBaMM 3aKOHOZIaBCTBA YKPAiHU PO OXOPOHY
37I0pOB’sI, 32 BUHATKOM OOMEXeHb, IiepeadadeHnx 3akoHoM. OXOpoHa 30pOB’sl 320€3MeUyEThCS CHCTEMOIO
MEJIMKO-CaHITapHUX 1 0310pPOBYO-TIPOITAKTHYHUX 3aXO/IiB, & TAKOXK MMOETHAHHSAM OC30IUIATHUX 1 TUIATHUX
(hopm Menm4HOT JONOMOTH. 3aCy/KEeHi, SIKi MalOTh PO3JIa/iv MICUXIKK Ta MOBEIIHKNA BHACIIIOK BXKMBaHHS aJl-
KOTOJII0, HAPKOTHYHHUX 3aC00iB, ICUXOTPOITHUX PEUOBHH 200 TX aHAJIOTIB YH 1HIIUX OypPMAaHIOOUNX 3aC00iB,
MOXKYTb 32 IXHBOIO ITHCEMOBOIO 3TOA0I0 MPOUTH KypC JIIKYBaHHS BiJ 3a3HAYCHUX 3aXBOPIOBAHb;

— Ha colliayibHe 3a0€3IeUeHH s, 30KpeMa i Ha OTpUMaHHs IEHCIH, BIAIOBIIHO 10 3aKOHIB YKpaiHU.

3acykeHOMY TapaHTyEThCS IPAaBO Ha MPaBOBY A0MoMOry. /Iy ofepKaHHs MPaBoBOi TOMOMOTH 3a-
CYIPKEHI MOXYTb KOPUCTYBATUCS OCIyraMu aJBOKaTiB abo iHIINX (axiBLiB y raaysi npasa, ki 3a 3aKOHOM
MaroTh MPaBO Ha HaJaHHs IPABOBOT TONIOMOTH OCOOMCTO UM 32 AOPYIECHHSIM FOPHIHIHOT 0COOH.

3acy/KeHl 1HO3eMIll MaroTh MPaBO MiATPUMYBATH 3B 30K 3 JUIUIOMATUYHUMH MPEICTABHUIITBAMHU
1 KOHCYJIbCBKUMH yCTaHOBAaMM CBOIX JepxkaB, 0coOU 0e3 IpoMasisHCTBA, a TAKOXK I'POMAJSIHU JIepKaB, 110
HE MAlOTh JUIUIOMATHYHUX MPEJCTABHUITB 200 KOHCYJIbCHKUX YCTaHOB B YKpaiHi, — 3 TUIIOMATUIHHUMHU
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IpeCTaBHUIITBAMU JCPIKABH, 5IKa B3sIa Ha ceOe OXOPOHY IXHIiX iHTepeciB, a00 MIXKHAPOAHUMH OpraHaMH Y1
OpraHizallisiMu, sIKi 3IHCHIOIOTH iX 3axucT [S].

O.B. Pomanenko crnpaBeanyMBo MOIIUISIE HA TPHU I'PYNH MpaBa i cBOOOAW JIONMHU Ta TPOMAISHUHA
10710 0ci0, siKi BiOyBalOTh MOKApaHHS, OB’ SI3aHi 3 130JIALIEI0 BiJ CYCHUIBCTBA, 3aJIEKHO BiJl MOMKJIMBOCTI
X peanizarii:

a) MpaBa, sIKi 3aCy/KeHI MOXKYTh peai3oByBaTu 0e3 0OMEKEeHb;

0) npaBa, y peaitizallii IKUX 3aCyKeHI OOMEXEHI;

B) MpaBa, MOXKJIMBOCTI peai3aliii SKux 3aCy/KeHi 1030aBIIeHI.

Jo nepioi rpynu 3a3HaueHUI aBTOP BIAHOCHUTH Taki KOHCTUTYLIIHI IpaBa 1 CBOOOIH:

— MPaBO Ha YKUTTH;

— IPaBO Ha 3aXUCT BiJ] KaTyBaHHS;

— IIPaBO Ha IOBAry rifHOCTI;

— [IpaBO Ha HEBTPYYaHHs B OCOOUCTE 1 CiMeHHE JKUTTS,;

— TIPaBO Ha CYIOBUI 3aXWCT;

— IIPaBO Ha BiAIIKOAYBaHHS MaTepialbHOI Ta MOPAIbHOI LIKOAY;

— IIpaBO 3HATH CBOI IpaBa if 000B’SI3KH;

— MIPaBO Ha IOPUIUYHY JIOTIOMOTY;

— IIPaBO Ha HEJOIYIIEHHS BUKOPUCTAHHS Ta MOMIUPEHHs KoH(pineHiHHo1 iHdopManii npo rpomans-
HHHa 6e3 HOTo 3rofu.

Jlo npyroi rpymu rnpas, TOOTO TaKUX, y peaizallii IKUX 3acy/PKeHI 00MEKeHI, Halle)KaTh:

— IIPaBO Ha OXOPOHY CiM’T;

— MpaBo Ha CBOOOJIY CBITOIISITY Ta BipOCIIOBIIaHHS;

— MpaBo Ha HEJOTOPKAHHICTb.

Jo TpeTboi rpynu npas, TOOTO TaKUX, peaizalii sKuX 3acykeHi 1030aB/IeHi, HaJIexaTb:

— MPaBO Ha TAEMHUIIIO JINCTYBaHHs, TeNIe(OHHUX PO3MOB, TeslerpadHol Ta iHIIOI KOPECTIOHICHIIIT;

— MpaBoO Ha CBOOOJY NEpecyBaHHs, BIIBHOTO BUOOPY MICIIS TPOXKUBAHHS, MTPABO BUTBHO 3aJIMIIATH
Tepuropito Ykpainu [6, c. 69—70].

Jlnist peanizaiii npaB 3acy/PKEHUX HEOOXIIHO CTBOPHUTH BiMOBITHHIA COLIIAbHO-TIPABOBUI MEXaHI3M
ix 3a0e3neueHHs. Takuil MexaHi3M y HayKOBiil JiTeparypi po3yMilOTh SK CUCTEMY 3aco0iB i croco0iB, 110
3a0e3euyIoTh He0OX1/1HI yMOBH JUlsl BUpPILLIEHHs 3rajaHux npoonem [7, c. 206].

1.B. POCTOBIIMKOB COIIaTbHO-IOPHINYHUI MEXaHi3M peasi3aliii mpas i CBOOO pO3yMi€ SIK «COLiab-
HO 00YMOBIICHHH Ta FOPHIUYHO Tepe0aueHnii KOMIUICKC y3TOPKEeHHX il BIaCHUKA MPaB 1 cBOOOI, 3000B’5-
3aHMX Ta IHIIUX CY0 €KTIB, 3a JIOIIOMOI'0I0 IKUX 0c00a 3100yBa€ 1 KOPUCTY€ETHCS BIANOBITHUMU COLIaIbHUMU
Omaramm» [8, c. 11].

Bapro noroantucs i3 B.A. JIbOBOUKIHUM y TOMY, 1[0 COLiaJbHO-IOPUANYHIM MEXaHI3MOM 3a0e3me-
9eHHs peaizamii mpas i cBOOOJ 3aCy/KCHUX € CHCTeMa 3aco0iB i (hakTopiBs, sAKi 3a0e3meuyroTh HeoOXiaHI
YMOBH BiJIOyBaHHsI 3aCy/DKCHHMH IMOKAapaHHs, MOBary Ta JOTPUMAaHHS BCiX MpaB i cBOOOJ 3aCy/KCHHX 3
METOI0 TX BUITPABJICHHS, pecolliaizalii Ta couianbHoi ananTaiii. /1o eneMeHTiB MexaHi3My COIliaabHO-IOpH-
JMYHOTO 3a0e3MeUeHHs MpaB i CBOOOK 3aCyPKEHHX JOCITITHUK CIIPABEUTHBO BiTHOCUTE!

1) nep>kaBHi OpraHu 3aKOHOJIABYOT, BAKOHABYOT (BKJIFOYAIOUH MIEHITECHIIApHY CITyKOy Ta ii CTpyKTypHi
IIPO3AIIN), CY0BOT BIIA/IH, KOHTPOJIBHO-HAIIISIOBI OPraHH JICpPIKaBH;

2) Hellep KaBHI HAIlIOHAIBHI TPAaBO3aXUCHI OpraHi3arlii;

3) neprkaBHi opranizarii Ta iHcTUTYTH (YTIpaBIiHHS 3 TMUTaHb NOMUITYBaHHs nipu [Ipe3uaenTi Yipa-
M, YnoBHoBaxkeHui BepxosHoi Pagu Ykpainu 3 npas jtoanHu, YIIOBHOBaKEHUHN y CIpaBaX JOTPUMaHHsA
KoHBeHIIiT po 3aXUCT MpaB i 0OCHOBHUX CBOOOJ JIIOIUHN);

4) MDbKHApOJHI ypsAOBI Oprasizaiii 3arajJbHOCBITOBOrO Ta perioHanpHOro xapakrepy (Kowmiter 3
nipaB moaunu, Exonoriyna ta CouianbHa paau, KoMiteT mpotu TopTyp Ta iH.);

5) MixkHapoaHi HeypsaoBi oprauizanii (JJopora CBo6oan, Mi>kHapoaHA KOMICisSl 3 MIXKHAPOIHHUX Ty-
MaHITapHUX [MUTAHb);

6) MDXXHApPOAHI HEYPSAOB1 OpraHizalii creniajlbHOro Npu3HadeHus [9, c. 92-93].

Mu mu6oKo epeKoHaHi, 1110 THCTUTYT NMEeHITECHIIIapHOTo OMOY/ICMaHa B YKpaiHi Mae cTaTh Ha [iitHUM
MEXaHi3MOM 3aXHUCTy MpaB 3acymkeHux. 111omo 1poro HeoOXiTHO 3a3HAUUTH TaKe.

IMo-niepure, oMOy/ACMaH y NUTAHHSAX 3a0€3IIEUCHHS IPaB 3aCY/PKCHHUX BiJirpae He OCTaHHIO POIIb.
30kpema, y mopiuHiit gomnosiai omOyacmana Yipainu 3a 2016 p. BUOKPEMIICHO MiAPO3ILI, MPUCBIUCHHIA
pe3ynsraraM MOHITOPHHIY YCTAHOB BHKOHAHHS IIOKapaHb Ta MONEPEIHBOr0 yB’ I3HEHHST MiHiCTepCTBa FOC-
Tunii Ykpainu ([lepskaBHOT NeHITeHIIapHOT CIry»0n Ykpainm). Y JOHOBii, cepel IHIIoro, 3a3Ha4eHO, MI0:
«HE3BKAIOYH Ha po3moyary pedopMy MEHITCHIIapHOT CUCTEMH, PEe3yJIbTaTH MOHITOPUHTOBHX BI3UTIB, aHa-
JIi3 Ta PO3MIsA/ 3BEPHEHB JAIOTh IiJCTABH CTBEPPKYBATH, 1[0 CHCTEMHI MOPYLICHHS IIPaB JIOAUHU, Y TOMY
YHCII Ti, IKI MOXKYTh OyTH PO3IIIHEHI K KaTyBaHHS Ta )KOPCTOKE UM TaKe, IO MPUHIKYE T1HICTD JFOANHH,
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HOBOJIKEHHS UM [OKapaHHs, IPOJIOBKYIOTh MaTU Miclie y AisUIbHOCTI YCTaHOB BUKOHAHHS IIOKapaHb Ta MO-
nepenHporo yB’si3HeHHs [ 10, ¢. 254]. Cepen 0CHOBHUX MOpPYLICHb Y 3a3HaueHill cdepi: mopyIeHHs mpaBa
Ha cBOOOY; opyIeHHs Y cepi 3acTocyBaHHs (Pi3MUHOT CHIIM Ta CIIeliaJbHUX 3aC001B; OpYyILIEHHS Y chepi
3aCTOCYBAHHs 3aXO/iB JUCLUILIIHAPHOTO BILIMBY; IOPYLICHHS PaBa Ha HAJIEKHI YMOBH TPUMAHHS; CKapru
Ha Xap4yBaHHS B YCTaHOBaX BUKOHAHHS IOKapaHb; MOPYIIEHHS ITpaBa Ha TiJHI yMOBH Ipalli Ta ii oruiary;
HOpPYLIEHHS IpaBa Ha MEAWYHY JOIIOMOTY; HOPYIIEHHS iHIIHNX MIPaB yB A3HCHUX.

ITo-nmpyre, cyuacHuil cTaH (yHKLIOHYBAaHHS CUCTEMH OPraHiB 1 yCTAHOB BUKOHAHHS IIOKapaHb MOX-
Ha OXapaKTepH3yBaTh TaKUM 4MHOM. 3a iHdopmariiero MiHicTepeTBa rOCTHIIT YKpaiHu, cTaHOM Ha | ciyHs
2017 p. B 113 xpuMiHAJIbHO-BUKOHABYMX YCTAaHOBAX 3arajioM yrpumyBanocs 42 600 3acymkeHux. 29 ycra-
HOB nepeOyBatoTh Ha TepuTopii JJoHenbkoi Ta Jlyrancbkol oOsacTei, 1110 TUMYACOBO HE KOHTPOIIOETHCS Op-
raHaMU JICP’KaBHOI BJIaJd, Ta 4 YyCTAaHOBU — Ha THMYACOBO OKYIIOBaHiN TepuTOpii ABTOHOMHOT PecmyOmiku
Kpum [11, c. 31-32].

BucnoBku. OTxe, TOJIOBHOIO CKJI3J0BOXO COLiaIbHO-IIPABOBOIO MEXaHI3MY 3aXHCTY IIpaB 3acyllxe-
HHUX € IHCTHUTYIIi JAepPKaBU Ta TPOMAJSHCHKOTO CycriibcTBa. CiBpOOITHUIITBO OPraHiB Ta YCTAHOB BHKO-
HaHHS MOKapaHb 3 IHCTUTYTaMHU JCPKAaBU Ta TPOMAJSTHCHKOTO CYCIIBCTBA (3 OMOYACMaHOM 30Kpema) y
COLIIAIbHO-IIPAaBOBOMY MeXaHi3Mi 3a0e3Me4eHHs paB JIIOIUHN € BaKIMBUM 3 MOy 3a0e3ledeHHs paB
3aCy/DKCHHUX 1 32 CBOIM 3MICTOM CITPHUsIE 3aKOHHOCTI y cpepi BUKOHAHHS KPUMIHAIBHHUX TIOKapaHb. 3BaXKaro-
YM Ha CHUTYyaIlilo, SIKa CKJIAJIacsi Ha ChOTOJHI, (DYHKIIOHYBaHHS OJHOTO ympaBiiHHA y ckiaai Cekperapiaty
YnosrHoBaxeHoro BepxoBHoi Pann Ykpainu 3 npaB monunu, sike 0 3aiiManoch MUTAHHSAMH 3aXHCTy IIPaB
3aCy/DKCHUX, MU BBa)KAEMO HEJOCTATHIM. ICHyBaHHS IHCTHTYTY TICHITCHIIapHOTO OMOyJICMaHa, Ha Hally
JYMKY, Ma€ IpyHTYBaTHUCh Ha HOPMax CIeLiali30BaHOIO 3aKOHOAABCTBA, SIKE IOBHOIO MipOIO BU3HAUUTh HOrO
mpaBa, 000B’sI3KH, BITHOCHHH 3 IHIIMMH JeP)KAaBHUMHU OpraHaMy Ta HeAep)KaBHUMHU OpraHizarisiMu. Takuit
MPAaBO3aXMUCHHUN THCTUTYT MMOBHHEH MATH CTAaTyC CIELiaNi30BaHOTO 1 HE HAJIEKATH JI0 OHOI 3 TIJIOK BIIa/IH,
30KpeMa i 10 opraHiB caMOBPSILyBaHHS.

IIpaBoBe 3a0e3meueHHs] IHCTUTYTY TEHITEHIIapHOTO OMOY/JICMaHa MU TIOB’sI3ye€MO 3 (OPMYBaHHIM
MPaBOBHX IIEPEIYMOB, a caMe:

— BHECEHHSM 3MiH JJO YHUHHOT'O 3aKoHOzaBcTBa (3akoHy Ykpainu «IIpo YnoHoBaxxeHOro BepxoBHoi
Panmu Yipainu 3 mpaB TOIRHNY);

— abo CTBOpPEHHSIM IMPHHIIUIIOBO HOBOIO 3akoHonmaBcTBa (3akoHy Ykpainu «IIpo opranizariiiHo-
MIPaBOBI OCHOBH JIisUIBHOCTI CHeLiaIbHUX OMOYACMaHIB»);

— BIJIMOBITHOTO JIETAJII3yFOYOT0 aIMIHICTPAaTUBHOTO MpaBoBoro 3ade3neucHus ([Tonoxenns «Ipo me-
HITEHIIapHOTO OMOYICMaHay).

Kpim Toro, HeoOXilHUM € CTBOPEHHs OpraHi3alifiHUX IepeayMOoB iICHYBAHHs TAaKOro BUIy cIeLialli-
30BaHOT0 OMOYyICMaHa.
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KBAJII®IKAIIA AAMIHICTPATUBHUX ITPOCTVYIIKIB, ITOB’AA3AHUX I3 IIOPYIIEHHSIM
IHO3EMUIAMUA MIT'PAIIIMHOT'O 3AKOHOJABCTBA YKPAIHU

CrarTio NIpUCBSIYEHO O0IPYHTYBAHHIO PEKOMEHALIN 11100 MPaBUIBHOT KBai(iKarii mo-
PYIIEHb 1HO3EMIIIMH TIPaBHII NiepeOyBaHHs HA TEPUTOPii YKpaiHU Ta BHECEHHIO BiIMOBIIHUX
MIPOTIO3HUILiH 1O YIOCKOHAIICHHIO MITpaIiiHOTO 3aKOHO/IAaBCTBA.

Knwuosi cnosa: xeanigixayis, inosemyi, ocobu 6e3 epomadsHcmea, OisxceHyi, 0enikm,
JOPUOUYHULL CKAAO AOMIHICMPAMUBHO20 NPOCHYNKY.

Crarbsi oCBsiIieHa 000CHOBAHUIO PEKOMEH/IAIUH 110 MPABUIIBHOW KBATM(HUKALUK HAPY-
LICHUH WHOCTPAHIAMH MPABHI NPeObIBAHUS HA TEPUTOPUH YKPAWHBI U BHECEHHIO COOTBET-
CTBYIOLIHMX MPEIUIOKEHHUH 110 yCOBEPIICHCTBOBAHNIO MUTPALIIOHHOTO 3aKOHO/IATENBCTRA.

Knwuesvle cnosa: xsanugpuxayus, unocmpauysl, auya 0e3 epanrcoancmed, OedxceHybl,
10pUOUYECKULl COCMAB AOMUHUCIPAMUBHO20 NPOCTYNKA.

The article is sanctified to the ground of recommendations on correct qualification of vio-
lations by the foreigners of rules of stay on Ukraine and to making corresponding suggestions
on the improvement of migratory legislation.

Key words: qualification, foreigners, stateless persons, refugees, legal composition
of administrative offense.

Beryn. LienTpanbHe Miciie B kBastidikailii aiMiHICTpaTHBHUX MPOCTYIIKIB MOCIIA€ CKIIa aIMiHIicTpa-
TUBHOIO NIPOCTYIIKY, TOOTO BCTAaHOBJICHA aMiHICTPAaTUBHUM 3aKOHOIABCTBOM CYKYIHICTb 00’ €KTHBHUX Ta
Cy0’€KTUBHHUX O3HAK, 32 HASBHOCTI SIKUX JIISTHHS BBOKAETHCS aIMIHICTPATHBHUM IPaBOIIOPYIICHHSIM.

[ToHATTSI «CKJaa aaMiHICTPATHBHOTO MPOCTYIKY» Mependadae HasBHICTb y JAiSIHHS 00OB’S3KOBHX
€JIEMEHTIB, fKi, y CBOIO UEpry, SBIAIOTb COOOI0 CYKYNHICTh 00’ €KTUBHUX Ta Cy0’€KTUBHHMX O3HAK — XapaK-
TEPHHUX PHC, IPUTAMAHHUX ISl IEBHOTO JEITIKTY.

O3Haku CKJIay JENIKTY, 3 OJIHOTO OOKY, I03BOJIIOTH HA OCHOBI HOPMH IpaBa c(hOpMyBaTH CTIIBKU
CKJIQJIIB aJMiIHICTPATHUBHUX JENIKTIB, CKIJIbKH MOXXe OyTH KOMOIHAlLili ajbTepHATUBHUX O3HAK, a 3 IHILIO-
ro — BUAUIMTH 3 (pAaKTHYHUX O3HAK MOCSTAHHS Ti, SKI TIOBUHHI BPaxOBYBaTUCS MpH KBatidikailii, a TaKox
BU3HAYUTH, SIKi IOPUANYHI O3HAKH BOHU XapaKTePH3YIOTh. TaKUM YMHOM, CKJIad ACTIKTY BUCTYIAE SIK 3aci0,
3a JIOIIOMOIO0 SIKOTO y Ipoleci kBaidikauii Bi1OyBaeTbcs CIIBCTAaBICHHS (DAaKTy 1 HOPMHU, BCTAHOBIIIOETHCS
BIJINIOBIZIHICTh (DAKTUYHUX Ta FOPUIMYHUX O3HAK CKOEHOTO, Y TOMY YHCII 1 i/ yac kBasidikaiii aaMiHicTpa-
TUBHUX IPOCTYIKIB, OB’ A3aHUX 13 HOPYLIEHHAM MirpauiifHOro 3aKOHOIABCTBA.

IocTanoBka 3aBIaHHs. BU3HAUYCHHIO 0COONMMBOCTEH IOPHIMYHOTO CKIIATy aAMIHICTPATUBHUX IIPO-
crynkiB npucssueno npaui C.T. Tonuapyka, T.O. I'ypxis, JI.B. Kosans, A.T. Komstoka, .M. Jlyk’sHiis,




